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AUTOMOBILE LIABILITY COVERAGE FOR PERMISSIVE USER UNDER
POLICY ISSUED TO VEHICLE OWNER: A COMPA RISON OF THE LAW IN
OHIO, KENTUCKY, INDI ANA AND MI CHIGAN

A. Introduction

Insurance coverage issues involving permissive users of vehicles arise in many types of
situations. Suppose an employer allows an employee to drive the company vehicle to and from
work, but prohibits the employee from using the compaekicle for personal use. The
employee then has an accident for which he is liable while driving the company vehicle for his
personal use. As another example, consider the mother who allows her teenage son to drive he
car, but says nothing to her sasita whether he may allow a friend of his to drive the car. The
son then allows a friend to drive the car, and the friend is responsible for causing an accident and
resulting injury. Are the drivers in these two situations covered under the respedtve au
liability policies issued to the employer and the mother?

The answer is whether coverage is provided to permissive users under the policies issued
to the vehicle owners in these two situations may vary from state to state. This article addresses
the insurance coverage issues arising from various permissive user situations based upon the
applicable laws of Ohio, Kentucky, Indiana and Michigan. The initial discussion concerns the
typical grant of coverage to permissive users (under what is known amtiibusclause), and
explains general principles which have developed as to the scope of coverage afforded under the
omnibusclause. The article then explores the similarities and differences in the applicable
statutory and case law of these four states.

B. Omnibus Clausé General Principles

The person to whom the policyholder (hamed insured) gives permission to use the
policyhol derés vehicle is referred to as th
qualifiedi per mi t t e e de initiallpérson te whem thet policyholder grants permission
to use the vehicle. Where the initial permittee allows another person to use the vehicle, this
person is referred to as the second permittee.

1. Scope of Permission Granted to Initial Permitee

The liability coverage section of an automobile policy typically identifies persons
gualifying as an fAinsuredo in several ways.
declarations. Aromnibusclause is a way of designating insured personselationship. An
omnibusclause in an auto liability policy commonly states a person driving the insured vehicle
with the permission of the named insured is also an insured. E. Fischer & P. Swisher, Principles
of Insurance Law $.02[C].

Omnibusclauss may differ from policy to policy. Sometimes the unmodified word

Aper mi ssi ono i s u sommbusclaugemrartsiceveragé to therdriverfwhothase
the permission, Afexpress or implied, ocopef th
of permission implied by the relevant <circu

vehicle, the location of the keys, and other facts bearing upon the implied scope of permission.



In general, three judicial interpretations have emergedoavhether a driver has express or
i mplied permission to use obonnbusaeasmEl.&85.02ns ur e d ¢

The first i nterpretation, referred to ac
vehicle by the permittee must beechr | y wi t hin the scope of th
Under this rule, I f a father gives his son

work, consent of the father would not be implied for the son to take a pleasuré trip.

Thd ifber al 0 i nt amipusckdse findsaoveragd for alimast any use of
the vehicle, as long as the named insured gave initial permission to the permittee to drive the
vehicle. I1d.

The third interpretation i. $ndernheswie, aangiort he
deviation from the initial scope of per miss
insurance policy, but a material deviation from the initial scope of permission would result in no
coverage being afforded under tanibusclause.Id.

Many states have adopted statutes addressing permissive users under motor vehicle
omnibusstatutes.ld. Ohio, Indiana, and Michigan have such statutes.

2. Scope of Permission to Second Permittee

Four theories have emerged to deteeriiability coverage where the initial permittee has
granted permission to another person (the
vehicle. Id. 8 5.04.

a. The Astricto view is that t he
permission to the firgbermittee does not include the authority to delegate permission to another
permittee. Id.

b. If the named insured expressly delegates upon a permittee the right
to grant permission to any other person to drive the vehicle, some courts have held tBis expre
consent would extend coverage underdimmibusclause to the second permittdd.

C. Many <courts apply a fAmiddle gro
Under this view, where the first permittee allows another person to drive the vehicle, a factual
determ nati on must be made as to whether the
broad enough to include implied permission to the first permittee to allow another person to use
the vehicle.ld.

d. Under the dAliberal 06 vieaviromthehe i
policyholder to the first permittee allows the permittee to delegate permission to any other driver.
Id.



C. Distinguishing Coverage under the Omnibus Clauserh an Entitlement
Exclusion

The omnibusclause has the effect of providing coverage fgerson who has permission
of the policyholder to drive the insured vehicle. Questions of coverage frequently focus upon the
scope of permission, and the extent of permission granted from the policyholder based upon the
relevant facts and circumstance$he omnibusclause should be distinguished from what is
commonly referred to as an entitlement exclusion, which precludes coverage for a person who
uses the insured vehicle Awithout a reasona
distinguish these provisions, because thmnibus clause focuses upon the intent of the
policyholder in extending permission, whereas the focus of the entitlement exclusion is upon the
driverds fAreasonabl e belief o as einsuredwahele.her
Because the entitlement clause is an exclusionary provision, the insurer has the burden of
establishing a set of facts to support the applicability of the exclusion.

The focus of this article is on tlmnnibusclause. The cases citbérein address issues
of scope of permission and coverage afforded undesrtiebusclause.

D. Ohio Law

1. OmnibusClause Required by Statute in Policies Certified as Proof of
Financial Responsibility

The Financial Responsibility Act is contained in Chag&09 of the Ohio Revised Code.
After an uninsured motorist causes an accident, the Act requires the person to provide proof of
financi al responsibility to the Bureau of M
suspended. When an auto pylis certified as proof of financial responsibility, the policy must
contain aromnibusclause.

An fAownerds policyo is defined in the A
responsibility. R.C8 4509.01(L). Such a policy must insure the pgdialder and any other
per son usi ng t he policyhol der 6 permisson ioft thee A v

i nsuo edé&4509.51(B). Ohio thus imposes this typeamhnibusclause upon every
insurance policy certified as proof of financial resportisybi

A person is not an insured under an automobile insurance policy
unless such person is defined as an insured by the terms of the

policy, except where such policy has
provisions of Section 4509.46, Revised Code, and thetieby
definition of who is an Ai nsuredo ul

modified to conform to the provisions of the statute. (Section
4509.51, Revised Code.)

Moyer v. Aron(1964), 175 Ohio St. 490 Syl. 2.
Where a policy has not been certified as a proof oinfired responsibility, an insurer

need not even include amnibusclause in its insurance policyseeBob-Boyd Lincoln Mercury
v. Hyatt(1987) 32 Ohio St. 3d 300 The omnibusprovision mandated by R.C.4509.51(B)

3



comes into play only when the policyas been certified as proof of financial responsibility.
Knapp v. State Farm Mut. Au(©982), 6 Ohio App. 3d 53

2. Case Law
a. Implied Permission

Where anomnibusclause does not require the express permission of the named insured,
but merely requires the poliy hol der 6s fApermi ssion, 0 permiss
present conduct of the policyholder. 58 O. Jur. 3d Insuraf86& §case citationgmitted).

A distinction is drawn between situations where the vehicle may be used for social or
nonbusiness purposes, as opposed to an employer/employee situation where the company
vehicle is to be used for business purposiels.§ 905 (citations omitted). Permission is more
readily assumed where the vehicle is used for social cgbusmess purposesd.

As to the question of whether an empl oye
vehicle, to infer implied permission for a nbasiness use requires some express words to this
effect, or conduct by the employer leading the employee to believe srahispion was
intended.Id. § 905.

The following factors are relevant in determining whether a vehicle owner has given
implied consent to the driver of the vehicle in a particular situation:

o Previous consent of the vehicle owner.

o Previous use by the drike

o Place where the keys to the vehicle are kept.
o Statements of the insured.

o The relationship of the parties.

SeeProgressive Casualty Ins. Co. v. Kuyh{iNo. L-88-268, 6th Dist., unreported, 41889).

Seealso Erie Ins. Co. v. Paradise20090hio-4005(5th Dist. App.) il mpl i ed per mi s
be demonstrated by previous use or consent, place of keeping the keys in a car and the like, the
relationship of the parties, a d«oauldse of col

Even if implied permissio had existed in the past, this is not dispositive of whether
permission was implied at the time of the accident. The critical fact to be determined is whether
permission existed at the time of the acciddfrankenmuth Mut. Ins. Co. v. S€1983), 6 Oio
St. 3d 169, 172.



b. Scope of Permission to First Permittee

Ohio adopted the minor deviation rule Gulla v. Reynolds(1949), 157 Ohio Stl47.
The permission granted in tloennibusclause of an insurance policy relates to the use to which
the vehicleis being put by the permittee at the time of the accid&eeid. Coverage is not
afforded under themnibusc | ause when the use of the vehic
from that for whichldper mi ssion was granted. ¢

The Gulla decision wasexplained in theFrankenmuthcase,supra As to the minor
deviation rul e, the court stated fAwhere the
purpose from which the permission was initially granted, the stanolardbusclause in a
liability insurance policy will be interpreted to extend coverage. However, if the use represents a
complete departure or gross deviation from the scope of permission, no coverage will be
af f o rFlaekdrmuth 6 Ohio St. 3cat171.

In applying the minor deviain rule, a court must determine whether a deviation is minor
or substantial on a catg-case basis. If the person bearing the burden of proof (usually the
driver or injured party) demonstrates the deviation from the intended scope of permission was
only minor, coverage will be afforded.

C. Issue of Permission as to Second Permittee

Assuming the policyholder has given permission to a friend to drive his vehicle, the
guestion often arises as to whether the friend (the initial permittee) may give permission to
someone else (the second permittee) to drive the vehicle. Under Ohio law, the key factors in
addressing this question are the intentions of the vehicle owner (the policyholder) and the
particular use to which the vehicle is put at the time of the adciden

Oftentimes when a person allows a friend to drive a vehicle, the vehicle owner says
nothing about whether the permitted driver may allow anyone else to use the vehicle. In general,
silence alone cannot be the basis for showing implied permissicthdanitial permittee to
extend permission to another permitteRice v. Jodrey(1984), 19 Ohio App. 3d 183. The
situation may differ where the use of the vehicle at the time of the accident served some benefit
or purpose to the first permittee,andwhe t her e i s no express proh
for the first permittee to allow anyone else to drive the car. Where a vehicle owner had given her
mother unrestricted permission to drive the car, the mother became intoxicated and asked an
acquantance to drive her home in the car. The acquaintance then caused an accident. Under
these circumstances, the court held the acquaintance was insured as a permittee under th
omnibusclause, because the use of the car served some purpose to the iinitie@eithe
mother). Drake v. State Farm Ins. GdNo. 73502, 1998 WL 72317@®hio App. 8 Dist).

In a recent appellate decision, the court determined the second permittee was not entitled
to coverage under th@mnibusclause of the policy issued to themer of the vehicle she was
driving. Erie Ins. Co. v. Paradis€009-0hio-4005 (3" Dist. App.) Ms. Paradise was involved
in an accident while using a truck owned by Terry Gates. Her passenger was killed in the
accident . Terryosr asdoins,e 63a nbnoyy,f rwaeesndMs . TRa r
Danny to drive the truck with the understanding Danny would buy the truck. Terry specifically
told Danny no one else could drive the truck. Danny had initially told Ms. Paradise she could
drive the truckfor emergency purposes only; however, when Danny began commuting to



Michigan for his work, he became aware Ms. Paradise would sometimes use the truck. Terry,
the owner of the truck, later learned from other relatives Ms. Paradise was driving thettruck, a
which point he called his son, Danny, to remind him no one else was to drive the truck. Under
these facts, the court determined Terry Gates, the vehicle owner, had not impliedly consented to
Ms.Par adi seb6s operati on of ratlideeasnatandnkured undehtlee c c
terms of the auto liability policy issued to Terry Gates.

E. Kentucky Law

1. Statutory Law

KRS 304.39080(5) is the compulsory liability insurance statute. The statute does not
require a vehicle owner to insure against thgligence of a person using his vehicle without his
express or implied permissionMcGrew v. Stone998 S.W. 2d 5, 10 (Ky. 1999) (dissenting

opin.)

There is no Kentucky statute which mandatesoamibusclause in an automobile
liability insurance policy.

2. Case Law
a. Adoption of Initial PermissionRule

Kentucky law pertaining to permissive users within the context obranibusclause
changed substantially in 2008, when the Supreme Court of Kentucky adopted the initial
permission rule. Mitchell v. Allstatelns. Co, 244 S.W. 3d 59 (Ky. 2008). In explaining its
decision to adopt the initial permission rule, the Court observed sometimes a driver has initial
express or implied permission to operate a vehicle, but arguably exceeds the scope of permissior
graned. In these situations, it is necessary for courts to determine whether such a violation is
egregious enough to deny coverage despit@itm@busclause. Id. at 62. Previously Kentucky
had adopted t he dldhatld rThedmn explit m®cdc ot herl @i ni t i
rule allows for coverage even if the use of the vehicle was not within the contemplation of the
parties, or was outside any limitations placed upon the initial grant of coveldgat 62. As
long as the original use of géhvehicle is within the permission of the named insured, any
subsequent use of the vehicle by the borrower is covered under the pdlicyhe rationale of
the court was based in part upon 1its inter
Vehide Reparations Act (i.e., the Kentucky {fault Act.)

I n adopting the initial permi ssion rul e,
initially given to a person to use a vehicle, insurance coverage may extend to subsequent vehicle
users througtthe language of th@mnibusclause as long as those subsequent users have
permission from the initial borrower to use the vehicle. This coverage applies even if the
subsequent usage of the vehicle is not contemplated by the parties at the time the initial
permi ssion ldkaté5. granted. 0O

The Court did limit the application of the initial permission rule. The Court stated use of
the vehicle amounting to conversion is not covered througbrtirebusclause unless the clause
specifically allows for suchoverage.ld. at 65.



b. Scope of Coverage for Second Permittee

Aside from adopting the initial permission rule, the Supreme Court of Kentucky in
Mitchell, supra explained how insurance coverage throughdimibusclause may extend to
subsequent users tie vehicle (as wellsathe initial permittee). Thedort stated insurance
coverage may extend to subsequent vehicle users througimthibusclause as long as those
subsequent users have permission from the initial borrower to use the vaticé¢65. This
portion of theMitchell decision expands upon the scope of coverage afforded the second
permittee under the prior case law in Kentucky. Under the previous decisions in Kentucky, a
second permittee was not entitled to coverage undeortir@busclause (aside from express
permission by the vehicle owner) unless the operation of the insured vehicle by the second
permittee benefited either the vehicle owner or the original permit&s=e Seabord Fire &
Marine Ins. Co. v. DeMarstb15 S.W. 2d 242, 34Ky. App. 1974).

Based upon the recehtitchell decision, in most situations it should not be difficult for a
second permittee to demonstrate entitlement to coverage under the standémaksclause.

F. Indiana Law

1. Statutory Law

IC 27-1-13-7 sets forthrequired provisions of casualty, fire and marine insurance
policies. With respect to auto liability insurance, no such policy may be issued to the owner of a
mot or vehicle, Aunl ess there shall be cont
owner against liability for damages . . . resulting from negligence in the operation of such motor
vehicle . . . by any person legally using or operating the same with the permission, express or
i mplied, of such owner. 0

The statute thus requires auto lialyilinsurers to provide coverage to the owner of a

vehicle where a person is using the vehicle
2. Case Law
a. Implied Permission

Where a vehicle owner (and policyholder) has allowed a person to use a vehicle on
numerous occasions in the past, a court may infer the owner had granted implied permission to
the person to use the vehicle at the time of the accident, even where the owner had not expressl
granted permission to the permittee to do so. Permission mayé¢humsplied from repeated
prior use of a vehicle American Family Mut. Ins. Co. v. HalfF64 NE. 2d 780, 7886 (Ind.

App. 2002).

Permissive use cannot be implied where the vehicle owner places express restrictions on
the use of the vehicle, and thever exceeds the scope of the restrictions placed on permission
granted to the driver at the time of the accideBtate Farm Mut. Auto Ins. Co. v. Gonterman
637 N.E. 2d 811 (Ind. App. 1994).



b. Initial Permission Rule

Indiana follows the initial permisson rul e (Al i ber al rul eo)
insurance under an insurance poliognibus clause. Gonterman supra (citing Manor v.
Statesmen Ins. Co612 N.E. 2d 1109, 1113nd. App. 1983). Under this rule, the permissive
user 6s fobm the wse driginally intended by the owner does not operate to terminate the
initial permission granted by the owner in order to deny coverage undemthidusclause.
Gonterman637 N.E. 2d at 814.

The Gontermancase is instructive, because the rt@xplains how the initial permission
rule may be reconciled with the idea of the vehicle owner placing specific restrictions upon the
permitted driver as to the use of the vehicle. When the owner places restrictions on the use of the
vehicle, violationsof such use restrictions may terminate the initial permissidnat 814. In

reconciling this idea with the initial per m
vehicle places express restrictions on its use by others, the focus iswbetwer the operator
deviated from the contemplated use; the det

the vehicle was restricted in the first instance. In a coverage dispute, permissive use cannot be
implied when an express restrictionorhe scope of per mi ssi Wmt pr ol
814.

C. Coverage Issues Concerning Second Permittee

When the insured places no restrictions upon the first permittee as to the use of the
vehicle, the second permittee is insured undemthaibis clause if his use of the vehicle was
within the scope of permission given by the owtethe first permittee. Safe Auto Ins. v.
American Fam. Mut. Ins890 N.E 2d 737, 744 (Ind. App. 2008iting Raines v. Aut@®wners
Ins. Co, 703 N.E. 2d 689, 69@nd. App. 1998)).

In the Safe Autaase, the court drew a distinction where the first permittee is not covered
under the terms of the policy issued to the
allegedly gave permission to someone elsestothe vehicle, who was involved in the accident.

The roommate would not have been covered under the policy because he was a resident of the
policyhol derés household and was not l i st ed
concluded since thirst permittee would not have been covered under the policy, this in effect
breaks the chain of permission, and as a result, the second permittee cannot be covered under th
omnibusclause.|Id. at 744.




G. Michigan Law

1. Statutory Law

MCL 257.401 penins to the liability of an owner of a motor vehicle, and is sometimes

referred to as the ownerods I|iability statut
liable for an injury caused by the negligent operation of the vehicle. Howevenvtter is not
|l iable unless the motor vehicle is being dr

knowl edge. 0 prestmedhe maor vehicletis being driven with the knowledge and
consent of the owner where the vehicle is driven byiramediate meitmer of the family.
MCL 257.401(1).

Whereas the abowmentioned statute applies to thebility of a vehicle owner,
MCL 257.520 applies specifically to insurance policies certified as proof of financial
responsibility. When a policy is déied as proof of financial responsibility to a vehicle owner,
the ownero6s Iliability policy is required to
person using the vehicle fAwith the exprpess
to the minimum statutory limits of coverage (20k/40k bodily injury and 10k for prppert
damage). MCL 257.520(b)(2).

2. Case Law

MCL 257.401(1) creates a #frebut e¢enavithithe pr e
knowledge and consent of the owner if trehiele is driven by an immediate family member.
Although evidence may be introduced to rebut the presumption, a court will initially presume a
vehicle driven by an immediate family member of the owner of the vehicle had permission to use
the vehicle at th time of the accidentCitizens Ins. Co. v. Secura Ing55 N.W. 2d 563, 566
(Mich. App. 2008).

a. Implied Permission; Effect of Initial Permission

AThe presumption that a motor vehicle,
thereafter being drivenith his express or implied consent or knowledge is not overcome by
evidence that the driver has violated the terms of the original permission, nor is it overcome by
evidence of good faith efforts lige owner to get the vehicle returned voluntarily bydthe i v er . ¢
Roberts v. Poseyl94 N.W. 2d 310, 314 (Mich. 1972). Posey, a minister, was visited at his
home by an acquaintance. He asked to borr
allowed the man to use his car, but instructed him to returnahby a specific time, as Posey
had to go out on church business. When the acquaintance did not return the vehicle by the statec
ti me, Posey <called the manods wife, who di d
eventually notified the pge his \ehicle was missing.The following day the acquaintance
called Posey, and said he had been involved in an accident. Citing MCL 257.401, the court held
the driver had implied perissive use under the statuté&Since this is a Supreme Court of
Michigan decsion, the case suggests a Michigan court would require significant proof to
overcome the statutory presumption of implied consent where the owner of a vehicle has granted
initial permission for someone to use the vehicle. Although the court does ndicafigciefer
to the initial permission rule, the effect of the decision is very similar to the outcome expected
under the initial permission rule.



TheRoberts v. Posegase was cited and appliedDmielick v. Drielick, 391 N.W. 2d 435
(Mich. App. 1986) In the cited case, the permitted user operated the vehicle in violation of the
original permission of the owner. The court explained there was no evidence the owner sought
to revoke the permission she had given to the permittee to drive the caroufheoncluded the
driver still had implied permission to use the vehicle at the time of the accident, based upon the
holding ofRoberts v. Posegnd MCL 257.401.

b. Scope of Permission for Second Permittee

A vehicle owner allowed her son to drive her d¢art had expressly forbidden her son to
all ow anyone else to drive the car. When t
drive him to work, and all owed the friend t
caused an accidenf he court held there was no implied consent for the second permittee to use
the car under these circumstances. Even though the use of the vehicle was for the benefit of the
first permittee (who was being driven to work by a friend), nevertheless thelevemvmer
expressly prohibited her son from allowing anyone else to use her car, and on this basis the court
would not extend the permission granted to the first permittee to the second perdétemt
Auto Interlns. Exchange v. Swift60 N.W. 2d 738Mich. App. 1968).

H. Conclusion

This article is intended to provide an overview of the law concerning permissive use in
Ohio, Kentucky, Indiana and Michigan. These cases are vergpgactfic, and a jurisdiction is
not always consistent in applying a eiv rule concerning the scope of permissive use.
Nevertheless, it is hoped the article may provide a useful guide when the reader is faced with a
particular claim in one of these four states involving the issue of permissive use.
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I. POTENTIAL CHANGES TO OHIO LAW AFFECTING SUBROG ATION
RECOVERY

I n 2008, the president of the Ohio State
commi tteeo as part of the OSBAdmnitdemnssamprsadc e
of twelve personal jary attorneys, and one-imouse, insuranedefense attorney. None of these
individuals is a subrogation professional. Earlier this year, thiscgoimittee proposed two
alternative pieces of legislation to the OSBA. The first proposal seeks to e@maflat
subrogation rights in insurance contracts across all lines. The second proposal seeks to expan
t he Avnmaokl ee 0 doctrine t o reduce subrogati on
Acommon fundod doctrine. lagto be adopged, subrogatiomwilll e g
be denied unless the insured is dAfullyo co
reduced by a proportionate share of the att
considering both proposals, the sugaton subcommittee recommended the second proposal be
adopted by the OSBA.

Both proposals were intended to be submitted by the subrogatiecosuhittee to the
OSBA Courtil of Delegates, a group comprised of attorneys elected to represent the attorneys i
the district where the delegate is located. The Council meets to consider proposed legislation
and other matters affecting the OSBA. If the Council approves proposed legislation, the OSBA
will use its resources to find a sponsor for the legislationthed assist in lobbying efforts to
pass the legislation. However, before proposed legislation is considered by the Council, it is
reviewed by other OSBA committees.

The proposed legislation was presented for review to the Insurance Law Committee and
seveal other OSBA committees. The Insurance Law Committee voted unanimously not to
recommend either alternative in the proposed legislation. However, the Negligence Law
Committee voted to recommend adoption of the second legislative option. This sequyghbpro
was then considered by the Screening Committee (a committee comprised of members of the
Council of Delegates to consider proposed legislation before it is presented to the Council as a
whole). The Screening Committee voted to recommend the Couppgibwse the second
legislative proposal alternative.

At the meeting bthe Council of Delegates on Novemb& 2009, the Council voted
61-38 to reject the proposed legislation and send it to a new committee for further study. The
new committee is to preseits findings at the May 2010 meeting of the Council. This means
that, for the time being, the OSBA will not expend resources to support or lobby for the proposed
legislation. However, new legislatimouldb e pr oposed at the dO.unci
In addition, it is likely groups other than the OSBA are considering development of proposed
subrogation legislation for consideration by the Ohio legislature.

We are keenly aware of the need to prote
we continue to work with groups such as the National Association of Subrogation Professionals
and the Ohio Association of Civil Trial Attorneys to closely monitor any proposed legislation.
We intend to take all steps necessary to ensure any proposeditegidtees not adversely affect
the right of subrogation.
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At this time, Indiana, Michigan, and Kentucky do not have in effect any legislation
similar to that proposed in OhioNone of thethree states apply thi@nake wholé doctrine to
subrogation recovess. We are unaware of any pending legislation in these states. Recently,
however, New York passed a bill similar to the one proposed by the OSBA subrogation sub
commi ttee. Curr endgdhbyr, o gsaotmeo nfoo rine goifs | faave tvie
states.
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[I. FREQUENTLY CITED OHI O STATUTES

A. General Considerations in Insurance Claims Management *

- -
+

Ohio Administrative Code § 39011-54 ~L
Unfair Claims Practices

This provision is not a statute but is part of the state regulations govamsingrs. It governs
unfair settlement practices in the handling of property and casualty claims. Numenausim
standards of conduct for claims representatives are set forth. It was substantially modified in
November 2004.

Although the code expresslyqvides violations of the code may result in disciplinary action
being taken by the Department of Insurance, violations do not lead to civil liability, even on first
party claims.

R.C. §2111.18
Settl ement of Mi nords CIl ai ms

All settlements of personal imy claims of minors must be approved by the probate court of the
county where the minor resides.

If the net amount of the settlement proceeds to the minor exceeds $10,000.00, a guardianship
must be established until the minor turns 18 or the balance afs faow longer exceeds
$10,000.00.

R.C. § 3737.16
Release of, or Request for, Information Relating to Fire Loss by Insurance Company

Civil authorities investigating property fire losses (including the fire marshal, a fire department
chief, locallaw enforcenent, or the county prosecutor) may request an insurance company
investigating a property fire loss to release any information in its possession concerning the loss.

R.C. § 4505.11
Salvage Titles
If it is economically impractical to repair a vehicle and itgurer has paid the owner an agreed

sum for the purchase of the vehicle, the insurer shall obtain the title and within 30 daysobtain
salvage title.

If the owner retains possession of the vehicle, the insurer cannot pay the owner to settle the claim
until the owner first obtains a salvage title

R.C. §4509.53(D)
Motor Vehicle Insurance Policy Applications

The written application of insurance is part of a motor vehicle liability policy.

13



B. Clarification of Facts and Legal Duties

R.C. 8§ 2317.48
Action forDiscovery

When information and facts surrounding a case are difficult to obtain, a person claiming to have
a cause of action, or a person against whom a cause of action has been filed, may bring an actiol
for discovery. A discovery action allows such padyexplore the strengths of the complaint or
defense without subjecting the party to the potential penalties associated with frivolous lawsuits

R.C. 88 2721.01et. seq.
Declaratory Judgment Actions

This chapterallows parties to file suit to have the cbdetermine the validity of a contract
and/or the rights of the parties under the contract. This is the most effective tool for resolving
disputes on the availability or amount of insurance coverage available.

Effective September 24, 1999, a plaintiff wisonot an insured under a policy cannot bring a
decl aratory judgment action against a third
for a claim until or unless a final judgment has been placed of record awarding the plaintiff
damages againgie insured.

R.C. § 4123.01(A)(1)(c)
OEmpl oyeed Under Construction Contract

The statute sets out specific factors to di
construction contract.

C. Uninsured Motorist Coverage

R.C. 8§ 3937.18
UM/UIM Coverage

(A) Effective October 31, 2001, an insurer no longer has a duty to offer UM/UIM coverage to
its insured with the sale of a policy. As a result, there will no longer be any requirement that
arejection or reduction in coverage be in writing.

(A) UIM coverages not excess coverage.
(G) Insurers may preclude both intiamily and intrafamily stacking in their policies.

(H) On wrongful death claims, any claim for a single death is subject to the per person limit on
coverage.

(H) An insured has a thregear stéute of limitations to assert a UM/UIM claim, assuming they
did not destroy the insurerés right of sul

(K) A vehicle available for the regular use of the insured, a family member, or a fellow
household member can be deemed an uninsured vehicle.

(L) These requirements only apply to policies meeting the financial responsibility requirements
or to umbrella policies.
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R.C. § 3937.44
Per Person Limits

For both liability and UM/UIM coverages, only the per person limit is available for recovery for
eachperson suffering a bodily injury or for each decedent.

D. Statutory Subrogation Rights

R.C. § 2744.05
Immunity of Political Subdivisions to Subrogation Claims

Political subdivisions are immune to any subrogation claim brought by an insurer.

R.C. 8§ 3937.1€)
UM/UIM Claims

In the event of payment to an insured for an uninsured/underinsured motorist claim, the insurer
making such payment is entitled to the proceeds of any settlement or judgment resulting from the
exercise of the i nsytlabld@adgy. This ghttisdimitadgbs relevartt a
insolvency proceedings.

R.C. § 3937.21
Subrogation

If an insurance company pays to, or on behalf of, its insured any amount later determined to be
due from another insurer, it shall be subrogated to ditgigf the insured against such insurer.

R.C. § 4123.93
Wo r k @ompefisation Subrogation Rights

This statute became effective April 9, 2003, and therefore applies only to injuries occurring on or
after that date. It restores subrogation rights of the @8hior e au of Wor ker sé6 C
selfinsured employers. For claims where the injury occurred prior to April 9, 2003, there is no
right of subrogation.

Employees now must notify the lienholder if there is a thady who is responsible for their
injuries so that there is a reasonable opportunity to assert their subrogation rights. Responsible
parties include UM/UIM insurers.

If an employee is not made whole, then the statute prescribes a formpta-fata distribution
of any recovery between the ployee and lienholder.

If there is the potential for future payments by the lienholder, a portion of the recovery is to be
put in an interesbearing trust account to protect any future lien.
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E. Liability and Damages Considerations

R.C. 8 1533.181
Immunityd Recreational User Claims

The statute provides where a premises owner may be immune from claims by a recreational user
of the premises.

R.C. 88 2125.01et. seq.
Wrongful Death Actions

A wrongful death action can only be brought by the executor or admaitisob r of t he d
estate.

The decedentds surviving spouse, parents, 3
damaged by the death.

All other family members must prove their entitlement to damages.

R.C. 8 2307.22
Allocation of Damages

This staute only applies to claims where the injury occurred on or after April 8, 2003. If there
are multiple defendants at fault, any defendant who is mordittyapercentat fault is subject to
joint and sever al I i abi | i t All other atfault etendantsare n t |
liable only to the proportionate extent of their liability. All-fault defendants are only
proportionally liable for noreconomic damages.

If there are multiple defendants at fault, and no one defendant is morefthaercentat fault,

then the afault defendants are liable only to the proportionate extent of their liability for both
economic and neeconomic damages. The only exception exists for intentional tortfeasors, who
are still subject to joint and sevetalbility for economic damages.

R.C. 8 2307.25
Right of Contribution

This statute only applies to claims where the injury occurred on or after April 8, 2003. A right of
contribution will exist only if two or more tortfeasors are subject to joint and ddiadmidity.

R.C. 8 2307.28
Setoffs for Damages

This statute only applies to claims where the injury occurred on or after April 8, 2003.-A non
settling defendant is entitled to a-eét from any award of damages from what a plaintiff has
already recoverkefrom any settling party. This right exists even if the settling party is not found
to be liable. This overruleBildelholtz v. Peller (1998), 81 Ohio St. 3d 197, which required a
finding the settling party was liable before a-s#tcould be imposed.
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R.C. 8 2307.32
Enforcement of Contribution

This statute only applies to claims where the injury occurred prior to April 8, 2003. If the injury
occurred on or after that date, R.23D7.25 is applicable instead.

A party has one year from the date of judnhagainst it to seek contribution from joint
tortfeasors.

If the party settles a claim without a judgment, that party has one year from the date of settlement
in which to seek contribution.

A party who enters into a good faith settlement with a plaiotiflaimant for only a portion of

the plaintiffds damages is immune to cl ai ms
of claims bars any contribution claims of joint tortfeasors made either before or after the date of
settlement.

R.C. 8§ 2307711
Comparative Fault in Product Liability Actions

Assumption of risk is a defense in product liability claims. Depending upon the nature of the
assumption of ri sk, It can be an absolute b
fault analysis or serves as a proportionate basis for reducing damages and liability. This statute
took effect in April 2005.

R.C. § 2315.18
Caps on Compensatory Damages

There are no caps on economic damagHsere are no caps on negonomic damages for
Acat avt icghuiira es, which are defined as fAperm
of use of a limb, or loss of a bodily organ system, or permanent physical functional injury that
permanently prevents the injured person from being able to independamtlfoc and perform
life-sust ai ni ngWi a dt irwistpieaad .ad tor dipnhoineanomicndamagese s |,
are capped at the greater of $250,00®r three (3) times the amount of economic damages,
with an absolute maximum of $350,000 per plantiff or $500,00000 per occurrenceThus, if

an individual plaintiff incurs more than $83,388 in economic loss damages, the cap for-non
economic damages increases from $250@M©@ $350,00M0.

R.C. 8§ 2315.19
Comparative Fault

A pl ai nt i fisfrédscedrineproportiernr ty their percentage of comparative fault. If a
plaintiff is 51% or more at fault, they are barred from recovery.

For injuries occurring prior to April 8, 2003, there is joint and several liability among joint
tortfeasors for ecomoic damages. For nemconomic damages there is only several liability
among joint tortfeasors. If the injury occurred on or after April 8, 2003, B.2307.22 is
applicable instead.

17



R.C. 8 2315.20
Collateral Benefits

A defendant in a tort action may iattuce evidence of certain collateral benefits for the plaintiff,
with stated exceptions. One such exception is if the source of collateral benefits has a federal,
contractual or statutory right of subrogation.

R.C. § 2315.21
Punitive or Exemplary Damage

Effective April, 2005, a defendant now has an absolute right to bifurcate a trial on a punitive
damage claim.

Punitive damages are capped at one to two times the amount of any compensatory damage
award. In the case of a small employer or private indaidpunitive damages are capped at two
times the amount of damages or ten percent of their net worth.

R.C. § 2317.02
Waiver of PhysiciaPatient Privilege

By filing a tort action, a plaintiff waives any physicipatient privilege and the defendant is
eni tled to obtain the entirety of the plaint

R.C. § 2745.01
Workplace Substantial Certainty Torts

This statute took effect April 7, 2005. It reflects the latest legislative effort to codify workplace
substantial certainty torts. An @yee making such a claim must now either prove the
employer intended to injure them or that the employer acted with the belief that injury was
substantially certain to occur. Substantial certainty is considered a deliberate intent to cause
injury, diseae, or death. The statute goes on to provide that the deliberate removal of a safety
guard or any misrepresentation of a toxic or hazardous substance creates a rebuttable
presumption of an intent to injure.

R.C. § 3109.0%and § 3109.10
Parental Liabiit

Liability of the parents is limited to $10,000.00 where their child willfully damages property or
commits a theft offense (R.C.3L09.09) and where their ctiihas assaulted someone (RgC.
3109.10)

R.C. § 3929.06
Insurance Money Applied to Judgment

Once a final judgment is entered in favor of a plaintiff against a person insured against such
liability, after thirty (30) days the judgment creditor may file a supplemental complaint directly
against the insurer to pay the amount ofuhpaidjudgment agast the insured.
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R.C. § 3929.25
Extent of Liability nder Policy (Valued Policy Statute)

The valued policy statute applies to any structure insured against loss by fire or lightning. In
case of a total loss the insurer shall pay the amount of the pplotiasever, if the policy requires
actual repair or replacement of the structure, then the amount paid shall be as prescribed by the

policy.

R.C. 8 3929.86
Fire Loss Claid Payment of Property Taxes

Where fire damage to a structure exceeds $5,000.00st#tete sets forth procedures for
payment of delinquent property taxes from the insurance proceeds.

R.C. § 3937.182
No Insurance for Punitive Damages

Motor vehicle policies cannot insure against punitive damages.

R.C. 8§ 4123.741
Fellow Employee Tortimunity

An employee may not bring suit against an employer or fellow employee for injuries sustained as
a result of the negligence of the employer or fellow employee.

The injury must have occurred within the scope and course of employment and be comapensabl
under Workersdé Compensation | aws.

The statutory immunity does not apply to intentional torts.

R.C. §4319.18
Liquor Liability Claims

This statute limits the scope of claims against a tavern due to actions of an intoxicated person
resulting in injury to ahird party.

R.C. 8 4513.263
Seatbelt Defense

This statute became effective April 2005. A defendant may now interject evidence the plaintiff

failed to wear a seatbelt. This evidence is not admissible for the purposes of establishing liability
butcanbeui | i zed to establish a plaintiffdés inj

severe, had a seatbelt been worn.
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F. Insurance Fraud

R.C. § 2913.47(B)(1)
Presenting Fraudulent Claims

A person commits insurance fraud if, while acting with purposdetfoaud or knowing the
person is facilitating a fraud, the person presents or causes to be presented any written or ora
statement that is part or in support of an application for insurance or a claim for a benefit under a
policy of insurance, knowing tretatement, in whole or in part, is false or deceptive.

R.C. § 2913.47(B)(2)
Fraud in the Application or Claim for Insurance

It is illegal to assist, aid, abet, solicit, procure, or conspire with another to prepare or make any
written or oral statement imded to be presented to an insurer as part or in support of an
application for insurance or a claim for a benefit under a policy of insurance, knowing the
statement, in whole or in part, is false or deceptive.

R.C. § 2913.47(C)
Penalties

First Degree Misdmeanod Fraudulent claims in an amount less than $500.00.
Fifth Degree Felony Fraudulent claims between $500.00 and $4,999.99.
Fourth Degree Felody Fraudulent claims between $5,000.00 and $99,999.99.
Third Degree Felony Fraudulent claims of $100,000.00 oorea.

R.C. 8 3904.01(T) and § 3904.03
Pretext Interviews

A fAipretext intervi30WM0NT),issanitdeaview wherdby a persd,.ilCan A
attempt to obtain information about a natural person, performs one or more of the following:

(1) Pretenls to be someone else;

(2)  Pretends to represent another entity;

3) Misrepresents the true purpose of the interview; and/or
(4) Refuses to identify himself/herself.

An insurer is generally prohibited from using pretext interviews to obtain information in
connection with an insurance transaction; however, a pretext interview may be undertaken to
obtain information for the purpose of investigating suspected criminal activity, fraud, material
misrepresentation, or a material pdisclosure in connection witn insurance claim.
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R.C. 8 3904.13
Disclosure of Personal or Privileged Information by an Insurance Carrier

An insurer is prohibited from disclosing any personal or privileged information about an
individual collected or received in connection with anumsce transaction, unless the
disclosure is necessary for detecting or preventing criminal activity, fraud, material
misrepresentation, or a material adisclosure in connection with an insurance action.

Disclosed information must be limited to that whis reasonably necessary to detect or prevent
criminal activity, fraud, material misrepresentation, or a materiatdiseiosure in connection
with insurance transactions.

When the above conditions are met, disclosure may be made to law enforcemergror oth
governmental agencies to protect the interest of the insurer in preventing and/or prosecuting
fraudulent claims or if the insurer reasonably believes illegal activities have already been
conducted by the individual.

R.C. § 3911.06
False Answer in Appdition for Insurance

An insurer is prohibited from denying recovery under a policy of insurance on the basis the
applicant gave false answers in his application, unless it is proved the answer was willfully false,
fraudulently made, material, and induced tompany to issue the policy.

The agent Oor insurance company must have nc
fraudulent nature prior to issuing the policy of insurance.

R.C. 8 3929.87
Time for Determination in Arson Investigation

The Fire Mashall has 90 days after a fire loss in excess of $5,000.00 to determine whether the
loss was caused by arson.

R.C. § 3937.42 and § 3937.99
Exchange of Information with Law Enforcement and Prosecuting Agencies

An insurer has a legal obligation to notify laamforcement authorities when it has reason to
suspect its insured has submitted a fraudulent motor vehicle claim.

Failure to notify the proper authorities constitutes a fourth degree misdemeanor.

R.C. § 3999.21
Insurance Fraud Warnings

All application andclaim forms issued by an insurer must contain the following warming:
person who, with intent to defraud or knowing he is facilitating a fraud against an insurer,
submits an application or files a claim containing a false or deceptive statementtis ajuil
insurance fraud.

Failure to include the warning is not a valid defense for insurance fraud.
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R.C. § 3999.31
Immunity for Providing or Receiving Information Relating to Saddé@udulent Insurance Acts

No person is subject to liability for libel oslander by furnishing information to the
Superintendent of Insurance relating to suspected fraudulent insurance acts. This immunity
extends to any such information provided to any law enforcement official and any other person
involved in the detection qarevention of fraudulent insurance acts.

R.C. 8§ 3999.41
Anti-Fraud Programs

Every insurer is now required to adopt a written-fnatild program. This program must include
procedures for detecting insurance fraud.

Additionally, this program is to identifthe person(s) responsible for the drdiud program.

Those not yet engaged in the business of insurance must submit a written plamivwétyir©0)
days after beginning to engage in the business of selling insurance.

R.C. 8§ 3999.42
Notice to Departmedrof Insurance of Suspected Fraud

Requires an insurer to notify the Ohio Department of Insurance whenever it suspects insurance
fraud (as established in the Theft Fraud Law under R.G9%/.47) involving a claim of
$1,000.00 or more.
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V. FREQUENTLY CITED KEN TUCKY STATUTES .

K.R.S. § 44.072 I
Limited Waiver of Sovereign Immunity in Negligence Claims

It is the intent of the General Assembly to preserve the sovereign immunity of the
commonwealth, except in limited situations $efth in the statute. Except as specifically
indicated otherwise, the Board of Claims shall have exclusive jurisdiction to hear claims for
damages against the commonwealth.

K.R.S. § 227.220
Duties ofSateFire Marshal an€hief SateBuildingOfficial Réating to Fire Loss

Detailsactions the State Fire Marshal shalhwaytake in the event of fire loss.

K.R.S. §227.260
Records of ie Inspectiondnvestigations arldsses

State Fire Marshal shall keep a record of all fire inspections, investigadiod fire losses
occurring in this state and of facts concerning them. The recsndll be public except for
limited circumstances.

K.R.S. §227.370
Inspecion of Roperty byFire Chief orOtherDepartnent Personnellnspection andnvestigation

Repors

Fire department iauthorized to inspect all property for the purpose of ascertaining and causing
to be corrected any conditions likely to cause fire loss, or determining the cause or origin of any
fire loss, or discovering any violation of a law or omice relating to fire prevention and
protection.

K.R.S. § 304.12230
Unfair Claims Practices Act

This statute imposes duties on insurers on both-gagly and thirgparty insurance claims.

Under the statute, claims are to be paid withinty (30) days upon notice and proof of claim
unless the insurer is able to demonstrate why the claim cannot or should not be paid. The statute
imposes interest at an annual rate of twelve percent (12%) after the expiratiorihiftyh0)

day period. The statut@so allows aninsucet o r ecover attorneyso f
statute.
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K.R.S. §304.20160
Power of AithorizedAgency tdRequirel nsurer tdrurnishlnformationConcernindrire Loss

An authorized agency may require an insurer to release iafmmmorevidencee n t he i ns |
possessiordeemedimportant to the investigation of a fire loss sdispiciousorigin. Such
information may include, but is not limited to:

(2) Pertinent insurance policy information pertaining to such fire loss and any
application for such a policy;

(2) Policy premium payment records;
3) History of previous claims made by the insured;
(4) Material relating to such loss or potential loss.

Furthermore, when an insurer has reason to believe a fire loss may be of other than accidental
causethe insurer shall notify, in writing, an authorized agency.

Any insurer, or person acting in its behalf, or authorized agency who in good faith releases
information in compliance with this sectioshall not be held civilly or criminally liable.

K.R.S. 8§ 304.26020
Uninsured Vehicle Coverage

No automobile insurance policy shall be issued unless it provides coverage for injuries caused by
the owners or operators of uninsured motor vehicles. An insured shall have the right to reject
such coverage in writig . The term Auninsured motor vehi
insured motor vehicle where the liability insurer thereof is unable to make payment with respect
to the legal liability of its insured due to insolvency.

K.R.S. § 304.39820
Underinsured/otorist Coverage

A tortfeasorés I|liability insurance is the p

insurance is the secondary or excess coverage. Therefore, UIM coverage is payable only to the
extent that | udgme nliability goveeaged kentucKky &arnmt BureaufMeita s o r
Ins. Co. v. Rogersl79 S.W.3d 815, 818 (Ky. 2005).

(1) Every insurer shall make available upon request to its insureds underinsured
motorist coverage.

(2) If an injured person agrees to settle a claim with thbillty insurer and the
settlement would not fully satisfy the claim for personal injuries so as to create an
uninsured motorist claim, then written notice of the proposed settlement must be
submitted by certified or registered mail to all underinsuredrnsitinsurers that
provide coverage.

(3) The underinsured motorist insurer then has a period of 30 days to consent to the
settlement or retention of subrogation rights.
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(4)  The underinsured motorist insurer is entitled to a credit against total damages in
the amounts of the limits of the underinsured motorist liability policies in all
cases. Nothing, however, including any payments or creddsices or affects
the total amount of underinsured motorist coverage available to the injured party.

K.R.S. § 30447-060
Immunity for Cooperation with Law Enforcement

Under this statute an insurer is immune from civil liability if it notifies law enforcement
authorities of suspected insurance fraud.

K.R.S. § 304.47080
Special Investigative Units

All insurers licesed in Kentucky must have a special investigative unit to investigate possible
insurance fraud. The unit may be staffed either by employees of the insurer or individuals
specifically contracted by the insurer to investigate.

K.R.S. § 342.690
Exclusivenessf Wor ker sd Compensation Remedy

I f an employer secures payments of Workers
the employer shal/l be | imited to such Work
and in place of all other liability.

0
e

K.R.S. §405.025
Parent or GardiarLiable forWillful Damage t&ropertyCaused biinor

The parent or guardian of any minor, in his care and custody, against whom judgment has been
rendered for the willful marking upon, defacing or damaging of any prgpshall be liable for

the payment of that judgment up to an amount not to exce@&d®X and not to exceed
$10,00000in a cumulative amount.

K.R.S. §411.186
Assessment of Punitive Damages

In any civil action where claims for punitive damages actuted, the jury, or judge if the jury
trial has been waived, shall determine concurrently with all the other issues presented whether
punitive damages may be assessed.

In determining the amount of punitive damages to be assessed, the trier of factcensiddr
the following factors:

(1) The likelihood at the relevant time that serious harm would arise from the
defendant 6s misconduct ;

2) The degree of the defendantodés awarene:

3) The profitability of the misconduct to the defendant;
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(4) The duration of the misconduct and any concealment of it by the defendant; and

(5)  Actions by the defendant to remedy the misconduct once it became known to the
defendant.

K.R.S. §411.188
Collateral Source Payment Rule

Collateral source payments, except lifeuraice, the value of any premiums paid by or on
behalf of theplaintiff for same,and known subrogation rights shall be an admissible fact in any
civil trial.

K.R.S. §411.190
Obligations of @vner toPersondJsingLand forRecreation

An owner of land oweno duty of care to keep the premises safe for entry or use by others for
recreational purposes, or to give any warning daagerous condition, use, structure, or activity
on the premises to persons entering for such purposes

Nothing in this section lims in any way any liaibty which otherwise existsdr willful or
malicious failure to guard or warn against a dangerous condiisen structure, or activity.

K.R.S. 8§ 411.310
Statute of Repose

(1) In any product liability action it shall be presumed theg subject product was
not defective if the injury occurred more than five years after the date of sale to
the first consumer or more than eight years after the date of manufacture.

(2) In any product liability action it shall be presumed that the product neas
defective if the design, methods of manufacture and testing conform to the
generally recognized and prevailing standards or the-stdte-art in existence
at the time the design was prepared and the product was manufactured.

K.R.S. §411.310
Presumpons in PoductLiabilityActions

(2) In any product liability action, it shall be presumed, until rebutted by a
preponderance of the evidence to the contrary, that the subject product was not
defective if the injury, death or property damamgeurred eithemore than five
years after the date of sale to the first consumer or more than eight years after the
date of manufacture.

(2) State of the Art Defense.

K.R.S. §411.82
Apportionment of Fault

In cases involving more than one alleged wrongdoer, the jury isvgdsy the fault not only of
the defendantgemaining in the case but also of any parties who may have been dismissed or
were never joined as parties. Each defendant is liable only for their proportionate share of fault.
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K.R.S. 8§413.120
Actionsto beBrought vithin Five Years

The following actions shall be commenced within five years after the cause of action accrued:
(1)  An action upon a contract not in writing, express or implied

(2)  An action for personal injuries suffered by any person against the bofider
home or other improvements. This cause of action shall be deemed to accrue at
the time of original occupancy of the improvements which the builder caused to
be erected

K.R.S. §413.241
Liquor Liability

The consumption of intoxicating beveragesheatthan the serving, furnishing, or sale of such
beverages, is the proximate cause of any injury, including death and property damage, inflicted
by an intoxicated person upon himself or another person

No person holding a permit und€RS 243.030243.04, 243.050 nor any agent, servant, or
employee of the person, who sells or serves intoxicating beverages to a person over the age fol
the lawful purchase thereof, shall be liable to that person or to any other person or to the estate,
successors, or sumars of either for any injury suffered off the premises includimgt not

limited to, wrongful death and property damage
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V. FREQUENTLY CITED IND IANA STATUTES

A. Automobile Insurance
L
I.C. § 9-25-2-3 "t
Financial Respondiby E o
Requires insurance in the following amounts: L

(1) $25,000.00 per person;

(2)  $50,000.00 per accident; and

(3) $10,000.00 property coverage per accident.
I.C. 8§ 27-7-5-2(a)
UM/UIM Coverage

Requires insurers to offer UM/UIM coverage with every bodily injury liapilitolicy of
insurance in an amount not less than $50,000.00 or the limit of liability insurance, whichever is
greater and which can only be rejected in writing.

.C. § 27-7-5-4(a)
Uninsured Motor Vehicles

An uninsured motor vehicle is one without liabilitysurance or not otherwise compliant with
the financial responsibility requirements of such laws of this or another state or where the insurer
is unable to make payments to the limit of liability due to insolvency.

I.C. § 27-7-5-4(b)
Underinsured Motor \cles

An underinsured motor vehicle is one where the limits of coverage available for payment to the
insured under all bodily injury liability policies covering persons liable to the insured are less
than the | imits of thecoverageur edods underinsur ¢

[.C. §27-7-6-2
Definitions

This statute contains the definitions for f
coverageo.

B. Negligence, Other Torts and Contribution

[.C. §7.1-5-10-15.5
Civil Liability for Furnishing Alcohol

A perssn who furnishes alcohol is not liable for civil action for damages caused by the
intoxicated person, unless they actually knew the person was visibly intoxicated, and the
intoxication of the person was the proximate cause of the injury or damage.

If a per®n, who is 21, suffers an injury or death, caused by voluntary intoxication, the person,
the personébés heirs, dependants or represent
furnished the alcohol.
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[.C. §12-15-294.5
Medicaid Claim

Insurer must aapt a Medicaid claim for a Medicaid recipient for three years from the date of
service. An insurer cannot deny a Medicaid claim solely based on the date of submission, type or
format of the claim, method of submission or failure to provide proper docutinenta

Insurer cannot deny a Medicaid claim solely due to lack of prior authorization. Insurer will
conduct the prior authorization retrospectively when prior authorization is necessary. Insurer
must adjudicate such claim as if it received prior authodnati

[.C. §14-22-10-2.5
Entry onto Premisof Another

A person, who enters a premise, without permission or monetary compensation, for the purposes
of hunting or fishing, does not have an assurance that the premise is safe.

The owner of a premise doestrassume responsibility or incur liability for damage or injury
caused by others persons using the premises.

I.C. § 3420-1-1
Products Liability Actions

The article governs all actions that are brought by a user or consumer against a manufacturer or
selle for physical harm caused by a product regardless of the substantive legal theory or theories
upon which the action is brought.

I.C. 8§ 3420-2-1
Product Liability

Liability exists for an unreasonably dangerous or defective product if the seller should
ressonably foresee the consumer or class of persons being exposed to the harm caused by th
defective condition, the seller is engaged in the business of selling the product and the product
reaches the user or consumer without substantial alteration.

I.C. § 34-20-2-2
Product Liability

An action can be maintained even though reasonable care was used in the manufacture anc
preparation of the product and there is no privity of contract. However, reasonable care is a
defense to design defect claims and thosedidure to provide adequate warnings.

I.C. 8 3420-2-3
Strict Product Liability

An action for strict product liability for an unreasonably dangerous defective condition may only
be brought against the manufacturer.
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I.C. 8§ 3420-2-4
Product Manufacturers

f a court cannot gain jurisdiction over a
distributor or seller over whom the court can gain jurisdiction will be deemed the manufacturer
of the product.

l.C. §34-20-3-1
Product Liability

A product liability action in negligence or strict liability must be commenced within two years
from the cause of action or within ten years after the delivery to the initial user or customer. If
the cause of action happens after eight years but before ten years of thé didieeny, the
action may be commenced within two years after the cause of action.

I.C. 8§ 3420-9-1
Indemnity in Product Liability Actions

A party held liable may seek indemnity from other persons whose actual fault caused the product
to be defective.

[.C.§34231-1
Wrongful Death

Requires an action in wrongful death to be maintained by the personal representative of the
decedent and to have been able to have been prosecuted by the decedent had the decedent livec

I.C. § 3423-1-2(d)
Limitation of Certai Wrongful Death Damages

The type of damages in subsection (c)(3)(A) (reasonable medical, hospital, funeral and burial
expenses) are limited to $300,000.00.

I.C. §34-31-4-1
Parental Liability

A parent is liable for no more than $5,000in actual damagefom damage cause by their
child, if the parent has custody and the child is living with the parent.

|.C. §34-44-1-3
Payments of Awards

Proof of payments may be considered by trier of fact for determining the amount of any award
and for any court reviewf awards considered excessive.

[.C. § 3451-2-2
Comparative Fault of Governmental Subdivisions

Contributory negligence remains a complete defense to claims under the Tort Claims Act.
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[.C. § 3451-2-5
Comparative Fault Soff

Contributory fault of a clanant acts to proportionately reduce the total damages for an injury by
the clai mantdés contributory fault.

I.C. 8§ 3451-2-6

Contributory Negligence as Complete Defense

Contributory negligence is a compl ettethahef en
the fault of all/l ot her persons whose fault |
I.C. 8§ 3451-2-10

Intentional Torts

A plaintiff may recoveronehundred percentf the compensatory damages in a civil action for
an intentional tort from a defendant who was convicted after a prosecution based on the same
evidence.

I.C. § 3451-2-12
Contribution and Indemnity

In an action under this chapter, there is no right of contribution among tortfeasors. The right of
indemnity is unaffected by thgection.

|.C. § 3451-2-14
Nonparty Defense

In an action based on fault, a defendant may assert that the damages of the claimant were cause
in full or in part by a nonparty.

[.C. § 3451-2-15
Nonparty Defense

The burden of proving a nonparty defense isrufhe defendant who must affirmatively plead
the defense.

[.C. § 3451-2-16
Nonparty Defense

A nonparty defense must be pled if known. Nonparty defenses which become known after the
filing of the answer must be raised with reasonable promptness. Iftima@s and complaint

were served more thamne hundred fiftyY50 days prior to the expir
statute of limitations, nonparty defenses must be pled no latefdhgsfive (45) days prior to

the expiration of that limitation of actiohpwever, the trial court may alter these time limits to
allow defendants a reasonable opportunity to discover the existence of a nonparty defense anc
allow the claimant a reasonable opportunity to add the nonparty as an additional defendant prior
to the &piration of the period of limitations applicable to the claim.
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C. Subrogation

I.C. 8 27-7-5-6(a)
Subrogation for UM/UIM Payments

Provides that payment of UM/UIM coverage for damages operates to subrogate the insurer to
any cause of action in tort which paymay have.

I.C. § 27-7-5-6(b)
Exception to the Right of Subrogation for UIM Payments

The insurer providing underinsured motorist coverage does not have the right of subrogation if it
is informed of a bona fide offer of settlement which includes a cetiibic of the liability
coverage limits of the underinsured motorist and the insurer fails to advance payment in at least
the amount of the offer withithirty (30) days.

[.C. § 3451-2-19
Lien Reduction

Subrogation claims or other liens or claims arising @f the payment of medical expenses or

ot her benefits as the result of personal T
comparative fault or the uncollectibility of the full value of the claim resulting from limited
liability insurance orany ot her cause in the same propo

reduced. The lien or claim shall also beggraratas har e of the «c¢l ai mant
litigation expenses.

D. Insurance Fraud

|.C. §27-2-13-2
Release of Informatidav Insurer

Insurer must furnish policy information relevant to fire loss, history of claims of claimant, and
materials relating to fire investigation, if requested by an authorized agency investigating a fire
loss.

I.C. § 27-2-13-3
Arson Reporting

When an insurer hagason to believe a fire loss in which it has an interest is caused by a means
that was not accidental, then the company shall notify an authorized agency in writing and
provide that agency with al/l mat e r iheafiredossd e v e
The insurer shall also provide the office of the state fire marshal a copy of any information
provided under this section.

I.C. § 27-2-134
Arson Reporting

When an authorized agency receives information under this chapter, it may relpasade the
same information to any other authorized agency to further its investigation. In addition, an
insurer who provides information under this chapter has the reciprocal right to request and
receive relevant information from that agency. Finadly insurer or authorized agenayho
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releases or provides evidence or information under this chaptenmune from any civil or
criminal liability for providing the evidence or information.

I.C. 8 27-2-135
Arson Reporting

When an authorized agencyimnwestigating a fire that it believes to have been caused by arson it
may, in writing, order an insurer to withhold payment of any policy proceeds on the damaged or
destroyed property for up to thirty (30) days from the date of the order. The insureromay
make a payment during that time, except as follows:

(2) Emergency living expenses;
(2) Emergency action necessary to secure the premises;
(3)  To prevent further damage to the premises; or
(4) To a mortgagee who is not the target of the investigation of the authorize
agency.
I.C. 8 27-2-14-2
Vehicle Theft Reporting

If an insurer has reason to believe that a vehicle theft claim made by an insured is fraudulent, the
insurer shall notify, in writing, an authorized agency of the suspected fraudulent claim and
providetheagency with all materials developed froc

I.C. § 27-2-14-3
Vehicle Theft Reporting

An authorized agency investigating a vehicle theft may, in writing, require an insurer
investigating the loss to release any and all relevaftrmation or evidence considered
important to the authorized agency, including:
(1) Pertinent policy information (including a policy application);
(2)  Policy premium payment records;
3) History of prior claims made by the insured; and
4) Material relating to the invéigation, including:
a) Statements;
b) Proofs of Loss; and/or
C) Other relevant evidence.
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I.C. 8§ 27-2-14-4
Vehicle Theft Reporting

An authorized agency provided with information under this chapter may release or provide the
same information to any other authorizagency to further its investigation. In addition, an
insurer who provides information under this section has the reciprocal right to request and
receive relevant information from that agency. When requested, the agency shall provide the
requested informtion within a reasonable time, not exceeding thirty (30) days. Finally, an
insurer or authorized agency that releases or provides evidence or other information under this
chapter is immune from civil or criminal liability for providing that information.

I.C. 8§ 27-2-16-3
Claim Forms

All preprinted claim forms required by an insurer as a condition of payment of a claim must
contain a statement which clearly states the followingk per son who knowi ng
to defraud an insurer files a statemeof claim containing any false, incomplete, or misleading
information commits a felony. o

I.C. 8§36-8-17-7
Fire Investigation

A fire deparinentmust investigate and determine the cause of fire in their territory. If the fire
chief believes a crime was camtted, he must notify the division and submit a report. The report
must include 1) a statement of fact®) the extent of damage&) the amount of insurancand

4) other informationr e qui red i n the ¢ o mouthisdediondhe fire ul e s
department may: lenter and inspect property2) cooperate with prosecuting attorney

3) subpoena witnesses and documedjsgyive oaths 5) take depositions and conduct hearings

and 6)separate witnesses and regulate the course of proceedings.

E. Miscellaneous Statutes

[.C. 8§ 3414-1-1
Declaratory Judgment

A court may declare rights, status, and other legal relations whether or not further relief is or
could be claimed.

[.C. § 3414-1-2
Declaratory Judgment

A person interested under a deed, will, writtemtract, or other writings or whose rights, status,

or other legal relations are affected by a statute, municipal ordinance, contract, or franchise may
have questions of construction or validity determined or obtain a declaration of rights, status, or
legal relations thereunder.

34



[.C. § 3450-1-4
Qualified Settlement Offer

This is essentially a codification of the Trial Rule 68 Offer of Judgment. When a qualified
settlement offer is made pursuant to this statute, and not accepted, then the partg tbgctin
offer must ultimately obtain a more favorable judgment. If the rejecting party fails to obtain a
more favorable judgment, the offering party
an amount not to exceed $1,000.00. To be validaéifepal settlement offer must:

(2) Be in writing;
(2) Be signed by the offeror or the offer
(3) Be designated on its face as a fAqual.if
4) Be delivered to each recipient or the
a) Registered or certified mail; or
b) Any other method that verifies the date of receipt; and

(5) Set forth the complete terms of the settlement proposal in sufficient detail to allow
the recipient to decide whether to accept or reject it;

(6) Include the name and address of the offeror and the difesor at t or ney; a

(7) Expressly revoke all prior qualified settlement offers made by the offeror to the
recipient.
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VI. FREQUENTLY CITED MIC HIGAN STATUTES

A. General Considerations in Insurance Claims Management

M.C.L.A. §29.4
Reporting of Fes; Release of Information by Insurance Companies

Fire investigators and fire prevention officials may request an insurer investigating a fire loss of
real or personal property release all information in possession afiémrelative to the loss.

If an insurer has reason to suspect a fire loss was caused by incemeagthe insurer must
notify the fire investigating agency and furnish them with all relevant material acquired during
its investigation of the fire loss.

M.C.L.A. 8 29.6
Fire Marshal nvestigativéuthority

State firemarshalmay investigate and inquire into fire cause and origin that results in death or
property damage, and without restraint or trespass liability.

M.C.L.A. 8§257.1106
Death, Injury or Damages Caused by Uninsured Bto#pplication for Payment from Fund

Where the death of or personal injury or property damage to any person or property is
occasioned by an uninsured motor vehicle, any person who would have a cause of action agains
the owner or driver of the uninsuredtar vehicle in respect to the deathparsonalinjury or

property may make application for payment out of the Motor Vehicle Accident Claims Act fund
for all damages in respect to the death or personal injury and for damages in excess of $200.00 ir
respetto property damage.

M.C.L.A. §257.1123
Maximum Payments for Death, Injury or Property Damage

In respect to applications under the Motor Vehicle Accident Claims Act for payment of damages
arising out of motor vehicle accidents, the secretary shall iyadytteof the fund:

(1) More than $20,000.00, exclusive of costs, on account of injury to or the death of
oneperson, and, subject to such limit for any one person so injured or killed, not
more than $40,000.00, exclusive of costs, on account of injury tceatehth of
two or more prsons in any one accident; and

(2) More than $10,000.00, exclusive of costs, for loss of or damage to property
resulting from any one accident.

M.C.L.A. § 436.18013)

Liguor liability

Right of action of person killed, injured, or dagea by unlawful sale or providing of alcohol to
minor or visibly intoxicated person, if the unlawful sale is proven to be a proximate cause of the
damage, injury or death.
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M.C.L.A. 8 500.2006
Timely Payment of Claims or Interest; Proof of Loss; Calswétnterest; Exemptions

An insurermust pay on a timely basis to its insured the benefits provided under the terms of its
policy, or, in the alternative, thasurermust pay to its insuretivelve perceninterest on claim

not paid on a timely basid-ailure to pay claims on a timely basis or to pay interesi@msis

an unfair trade practice unless the claim is reasonably in dispute.

An insurer shall specifyin writing, the materials that constitute a satisfactory proof of loss not
later tharthirty (30) days after receipt of a clajmanless the claim is settled within ttierty (30)

days. If proof of loss is not supplied as to the entire claim, the amount supported by proof of loss
shall be considered paid on a timely basis if paid wisiity (60) days after receipt of proof of

loss by the insurer.

M.C.L.A. 8 500.2026
Unfair Claims Practices

(1)  Unfair or deceptive acts or practices in the business of insurance inbludare
not limited tq:

a) Misrepresenting pertinent facts or insurance policyisions relating to
coverage at issue

b) Failing to acknowledge promptly or to act reasonably and promptly upon
communications with respect ¢taimsarising under insurance policies

C) Failing to adopt and implement reasonable standards for the prompt
invedigation of chimsarising under insurance policies

d) Refusing to payclaims without conducting a reasonable investigation
based upon the available information

e) Failing to affirm or deny coverage olaimswithin a reasonable time after
proof of loss stateants have been completethd

f) Failing to attempt in good faith to effectuate prompt, fair, and equitable
settlements oflaimsin which liability has become reasonably clear

(2)  The failure of a insurerto maintain a complete record of all the complaintgsof
insureds which it has receivethcethe date of the last examination is an unfair
method of competition and unfair or deceptive act or practice in the business of
insurance.

M.C.L.A. 8 500.2845
Insured Real Property Fire Proceeds

If a claim is filed br a loss to insured real property due to fire or explosion and a final settlement
is reached on the loss to the insured real property, an insurenstiddbld from payment
twenty-five percentof the actual cash value of the insured real property dtrtigeof the loss or
twenty-five percentof the final settlement, whichever is lessFor residential property, the
twenty-five percentsettlement or judgment withheld shall not exceed $6,000.00 adjusted
annually beginning June 1, 1999, in accordance Wweghonsumer Price Index.
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M.C.L.A. 8 500.4503
Fraudulent Insurance Acts

A person commits insurance fraud if they present or prepareoeaiyor written statement
supporting an application or claim for insurance while knowing the statement isei#tissin
whole or in part.

M.C.L.A. §500.4507
Release of Information to Authorized Agency or Insurer

Upon written request by an authorized agency, an insurer may release to the authorized agency
at the authorized agency's expense, any or all informatiomstbahsidered important relating to

any suspected insurance fraudn authorized agency may releaséormation on suspected
insurance fraud to an insurer upon a showing of good callss.information may include, but

is not limited to, the following:

(1) Insurance policy information relevant ton ainvestigation, including any
application for a policy;

(2) Policy premium payment records that are available;
3) History of previous claims made by the insured; and/or

(4) Information relating to the investigation of the pested insurance fraud,
including statements of any person, proofs of loss, and notice of loss.

M.C.L.A. § 500.4509
Report of Information Concerning Insurance Fraud

In the absence of malice in a prosecution for insurance fraud, any person who coop#raes wi
authorized agency or complies with a court order to provide evideriestononyis not subject

to civil liability with respect to any act concerning the suspected insurance fraud, unless that
person knows that the evidence, information, testimonymatter contains false information
pertaining to any material fact or thing.

M.C.L.A. 8§ 500.4511
ViolationsPenalties

A person who commits insurance fraud is guilty of a felony punishable by imprisonment for not
more than four years or a fine of not mdhan $50,000.00, or both, and restitutigh person

who enters into an agreement or conspiracy to commit insurfeaee is guilty of a felony
punishable by imprisonment for not more than ten years or by a fine of not more than
$50,000.00, or both, arghall be ordered to pay restitution.
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B. Automobile Insurance

M.C.L.A. § 500.3009
Minimum Auto Insurance Limits

An automobile liability policy insuring against loss resulting from liability imposed by law for
property damage, bodily injury, or death suffeldany persorarisingout of the ownership,
operation, maintenance, or use of a motor vehicle shall not be issued to any motor vehicle unless
the liability coverage is subject to a limit, exclusive of interest and costs of:

(2) Not less than $20,000.00 becawd bodily injury to or death afneperson in any
oneaccidentand subject to that limit for orerson

(2)  To alimit of not less than $40,000.00 because of bodily injury to or de&toof
or more persons in any one accideargd

(3) To a limit of not lessthan $10,000.00 because of injury to or destruction of
property of others in any accident.

M.C.L.A. 8 500.3010
Loss or Damage Caused by Fire or Explosion to Motor Vehicle

An automobile insurer shall not pay a claim of $2,000.00 or more for loss or damasgr by

fire or explosion to an insured motor vehicle until a report has balemittedto the fire or law
enforcement authority designated and the insurer has received from the insured a copy of the
report.

This section does not apply &xcidental fire or explosions.If the insurer or the fire or law
enforcement authority designated determines that the fire or exphoaipnot be accidental, the
insurer shall notify the insured of the requirement for a report under this section by no later than
thirty (30) days after the determination.

M.C.L.A. 8 500.3105
Personal Protection Benefits; Accidental Bodily Injury

(1) Under personal protection insurance an insurer is liable to pay benefits for
accidental bodily injury arising out of the ownership, operatioaintenance or
use of a motor vehicle.

(2)  Personal protection insurance benefits are due without regard to fault.

3) Bodily injury includes death resulting therefrom and damage to or loss of a
person's prosthetic devices in connection with the injury.

(4) Bodily injury is accidental as to a person claiming personal protection insurance
benefits unless suffered intentionally by the injured person or caused intentionally
by the claimant. Even though a person knows that bodily injury is substantially
certain to be causedly his act or omission, he does not cause or suffer injury
intentionally if he acts or refrains from acting for the purpose of averting injury to
property or to any persoimcluding himself.
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M.C.L.A. 8 500.3107
Allowable Medical Expenses and Accomnurtati

Personaprotectioninsurance benefits are payable for the following:

(1) Allowable expenses consisting of all reasonable charges incurred for reasonably
necessaryroducts services, and accommodations for an injured person's care,
recovery, or rehabiliteon;

(2)  Work loss consisting of loss of income from work an injured person would have
performedduringthe first three years after the date of the accident if he or she had
not been injuredThe statutory maximum is based upon a schedule which is
periodically adjusted for inflationand

3) Replacement services or expenses, not exceeding $20.00 per day, reasonably
incurred inobtainingordinary and necessary services in lieu of those that, if he or
she had not been injured, an injured person would have perfalumied the first
three years after the date of the accident, not for income but for the benefit of
himself or herself or of his or her dependent.

M.C.L.A. 8§500.3112
Payees of Personal Protection Benefits; Payments as Discharge of Liability

Personal proteémn insurance benefits are payable to or for the benefit of an injured person or, in
case of his death, to or ftlhe benefit of his dependent®2ayment by an insurer of personal
protection insurance benefits discharges the insurer's liability t@extemt of the payments

unless the insurer has been notified in writing of the claim of some other pdfsthrere is

doubt about the proper person to receive the benefits or the proper apportionment, the insurer anc
the claimant may apply to the circuit ¢bfior an appropriate orderln the absence of a court

order the insurer may pay:

(1) To the dependentsf the injured person, the personal protection insurance
benefits accrued before his death without appointment of an administrator or
executor; and

(2) To the surviving spouse, the personal protection insurance benefits due any
dependent children living with the spouse.

M.C.L.A. §500.3113
Persons Not Entitled to Personal Protection Benefits

A person is not entitled to be paid personal protection insuranceitbeioefaccidental bodily
injury if at the time of the accident:

Q) The person was using a motor vehicle or motorcycle which he or she had taken
unlawfully, unless the person reasonably believed that he or she was entitled to
take and use the vehicle;

(2)  The peson was the owner or registrant of a motor vehicle involved in the accident
and failed to maintain the security for payment of benefits under personal and
property protection insurance; and/or
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(3) The person was not a resident of Michigan, was an occupantota vehicle
not registered in Michigan, and was not insured by an insurer which has filed a
certification for nonresidents.

C. General Liability Considerations

M.C.L.A. 8§ 418.131
EmployerfEmployee Recovelgemedies

The right to the mpenswdriyonofbewernr kerss & had | |
remedy against the employer for a personal injury or medical condition resulting from the
employment. An employer can be held liable for an intentional tort where an employee is
injured as a result af deliberate act of the employer and the employer specifically intended the
injury. An employer is presumed to have intended to injure the employee if the employer had
knowledge that an injury was certain to occur and willfully disregarded that knowledge.

M.C.L.A. § 600.1483
Medical Milpracticdamage€ap

In a medical liability action, total noneconomic damages recoverable by all plaintiffs against all
defendants are limited to $280,000.00, adjusted annually for inflation, except in cases where the
plaintff is hemiplegic, paraplegic, or quadripleglaeto an injury to the brain or spinal cord, or
where the plaintiff had permanently impaired cognitive capacity, or the plaintiff has had a
permanent loss of or damage to a reproductive organ, then nonecodamages shall not
exceed $500,000.00.

M.C.L.A. § 600.2913
Parental lability forMinor Ch i I\Willfail$njury orDamage

Person can recovelamagegor maximum of $2,500.00 from parents of resident minor child of
parents when the minor has willfully or htéously caused injury or damaged property.

M.C.L.A. 8 600.2922
Wrongful Death Actions

Whenever the death of a person is caused by a wrongful act, neglect, or fault of another and the
act would have entitled the party injured to maintain an action angegedamages if death had

not ensued, the party that would have been liable shall be liable to an action for daBwaygs.

action under this section shall be brought by, and in the nantlieeqfersonal representative of

the estate of the deceasethe people entitled to damages by being damaged by the death only
include the decedent s spouse, parents, chil
grandparentghechildreno f t he de c e d thosewbhsaredgvisaesuader the natl

the deceased.
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M.C.L.A. 8 600.2925a
Contribution Between Tortfeasors

When two or more persons become jointly or sevelalyle in tort for the same injury to a
person or property, there is a rightaaintributionamong them even if a judgment has beén
recovered against all or any of them.

The right of contribution exists only in favor of a tortfeasor who has paid more thprohista
share of the common liability, and his total recovery is limtetéhe amount paid by him in
excess of hipro rata share. A tortfeasor against whom contribution is sought shall not be
compelled to make contribution beyohid own pro ratashare of the entire liability.

M.C.L.A. § 600.2946
Product Liability Actions

A manufacturer or seller is not liable unless airgiff establishes that the product was not
reasonably safe at the time the specific unit of the product left the control of the manufacturer or
seller and, according to generally accepted produgtiacticesat the time, a practical and
technically feaible alternative production practice was available that would have prevented the
harm without significantly impairing the usefulness or desirability of the product to users and
without creating equal or greater risk of harm to others.

There is a rebuttableresumption that the manufacturer or seller is not liable if the aspect of the
product allegedly causing the harm was in compliance with fedestdhte standards, or was in
compliance with regulations or standards relevant to the event causing theodeajiry
promulgated by a federal or state agency responsible for reviewing the safety of the product.

M.C.L.A. 8 600.2946a
Product Liability Actions; Caps on Damages

In an action for product liability, the total noneconomic damages shall not exce@@C280,
adjusted annually for inflation, unl ess the
or permanent loss of a vital bodily function, in which case the total amount of damages for
noneconomic loss shall not exceed $500,000.00.

In awardng damages in a product liability action, the trier of fsleall itemize damages into
economic and na@tonomic lossesNeither the court nor counsel for a party shall inform the
jury of the limitations. The cout shall adjust an award of neconomic Ies to conform to the
limitations.

M.C.L.A. 8§ 600.2959
Comparative Fault

In a tort action, the court shall reduce the damages by the percentaayepzfrative faulof the

person upon whose injury or death the damages are based. t he p | a gemotfaultis 6 s |
greater than the aggregate fault of the other person or persons, whether or not parties to the
action, the court shall reduce economic damages by the percenteg@mpudrative faulbf the

person upon whose injury or death the damagesasetipand nagconomic damages shall not

be awarded.
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M.C.L.A. §600.6304
Joint and Several Liability

The trier of fact must allocate liability among nonparties, even in medical malpractice cases
where the plaintiff is not at fault, befoj@nt and severdiability is imposed on each defendant.
Oncejoint and several liabilitys determined to applypint and severaliability prohibits the

' imitation of damages to each defendantds r ¢

M.C.L.A. §691.1407
Governmental Immunitydm Tort Liability

A governmental agency is immune from tort liability if the governmental agency is engaged in
the exercise or discharge of a governmental function.

An officer, employee, member, or volunteer of the governmental agency is immune ftom tor
liability caused while acting on behalf of the government agency if the following three
conditions are met

(1)  The officer, employee, member, or volunteer is acting or reasonably believes he
or she is acting within the scope of his or her authority;

(2) The goernmental agency is engaged in the exercise or discharge of a
governmental functiorand

(3) The officer's, employee's, member's, or volunteer's conduct does not amount to
negligence that is the proximate cause of the injury or damage.

D. Miscellaneous Statutes

M.C.L.A. 8 24.264
Declaratory Judgment Actions

Unless an exclusive procedure or remedy is provided by a statute governing the agency, the
validity or applicability of a rule may be determined in an act@rdeclaratory judgment when

the court finds thate rule or its threatened application interferes with or impairs, or imminently
threatens to interfere with or impair, the legal rights or privileges of the plaintiff.

M.C.L.A. § 600.2157
Waiver of Physicidpatient Privilege

In any personal injury suitf the plaintiff produces a physician as a witness who has treated the
patient for the injury or for any disease or condition for whtelhmalpractice is alleged, that
patient is considered to have waived the privilege provided in this section as ta @hggieian

who has treated the patient for the injuries, disease, or condition.
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M.C.L.A. 8 600.6303
Collateral Source Benefits; Subrogation

In a personal injury action in which the plaintiff seeks to recover expenses, evidence that the
expense or loss wgaid or is payable by collateral soursedmissible. The collateral source
provider isjoined after a verdict for the plaintifis renderedind before a judgment is entered on
the verdict. | f the court d e toromim damages ateh a t
payable by a collateral source, the court will reduce the part of the judgment whieberdgpr
damages paid or payableThis reduction shall not exceed the amount of the judgment for
economic loss or that portion of the verdict whigpresents damages paid or payable by a
collateral source.

Within ten (10) days after a verdict for the plaintiff, plaintiff's attorney shall send notice of the
verdict to all persons entitled by contract to a lien against the proceeds of plaintifferyedbv

a contractual |l i enhol der does not exer20) se
days after receipt of the notice of the verdict, the lienholder shall lose the right of subrogation.
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VII. STATUTES OF LIMITATI ONSTABLE T STATE BY STATE COMPA RISON

Claim Type J Ohio Kentucky Indiana Michigan
Assault & Battery 1 year 1 year 2 years 2 years
R.C. K.R.S. I.C. M.C.L.A.
§2305.111 §413.140 8§34-11-2-4 8600.5805
1) (2)i (4)
Bodily Injury Due to 2 years Auto Acc.i 2 yrs. 2 years 3 years
Negligence R.C. K.R.S. I.C. M.C.L.A.
§230510 §304.39230 834-11-2-4 (2) 8600.5805(10)
BI Claims/other than
auto acc$. 1 year
K.R.S.
8§413.140
Personal Property 2 years 2 years 2 yeas 3 years
Damage Due to R.C. K.R.S. I.C. M.C.L.A.
Negligence §2305.10 8§413.125 834-11-2-4 (2) 8600.5805(10)
Wrongful Death 2 years 1 year (from appt.) 2 years 3 years
R.C. K.R.S. I.C. M.C.L.A.
§2125.02 8§413.180 834-231-1 §600.5805(10)
Libel, Slander, 1 year 1 year 2 years 1 year
Defamation R.C. K.R.S. I.C. M.C.L.A.
§2305.11 8§413.149 8§3411-2-4 §600.5805(9)
Tort of Bad Faith 4 years 5 years 2 years Bad faith N/A
R.C. K.R.S. I.C.
§2305.09(D) 8413120 834-11-2-4(2)
Contract in Writing 15 years 15 years 10 years 6 years
R.C. K.R.S. I.C. M.C.L.A.
§2305.06 §413.090(2) §3411-2-11 §600.5807(8)
Contract not in 6 years 5 years 6 years 6 years
Writing R.C. K.R.S. I.C. M.C.L.A.
§2305.07 8413.120(1) 834-11-2-7(1) 8600.5807(8)
Fraud 4 years S5years 6 years 6 years
R.C.8§2305.01(C) K.R.S. I.C. M.C.L.A.
Identity Fraud 8413.120(12) 834-11-2-7(4) §600.5813
5 years

R.C.82305.09(C)
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VIII.

OHIO STATUTES OF LIM ITATIONS

Claim Type/Section

Statute Period

Assault and Battery
R.C. § 2305.111

Medical Malpractice
R.C. § 2305.11

Libel, Slander,
Defamation
R.C. 8§ 2305.11

One year from the date of assault or batteryhdfidentity of th
person committing the assault or battery is unknown, the s
of limitations begins on the date plaintiff either learns the ide
of the person or should have learned the identity of the pe
whichever comes first.

One year from the date of the malpractice incident. If the a
medical malpractice is not discoverable within one year,
plaintiff has one year from the date plaintiff knew or should
known of the malpraate, not to exceed four years from the d
of malpractice.

One year from the publication of the defamatory act.

Claim Type/Section

Statute Period

Bodily Injury Due to
Negligence
R.C. 8 2305.10

Wrongful Death
R.C. § 2125.02

Personal Property
Damage Due to
Negligence

R.C. § 2305.10

Product Liability
Claims
R.C. § 2305.10

Two yeardgrom the date of incident.

Two years from the date of death.

T
W
o
Y
E
A
R
S

Two years from the date of incident.

Two years from the date of injury.
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Claim Type/Section Statute Period

UM/UIM Claims Three years from the date

R.C. § 3937.18 insurer becomes insolvent, then the plaintiff has one year
the date of insolvency to makhe UM/UIM claim, even if it is
more than three years after the accident.

Claim Type/Section Statute Period

Intentional Infliction of Four years from the date of incident.
Emotional Distress
R.C. § 2305.09

COm

Damage to Real Estate Four years from the date the damage occurred.
R.C. § 2305.09

Y
E
A
R
S

Fraud Four years from the alleged act of fraud.
R.C. § 2305.09

Breach of Covenant to Four years from the date inadequateirasce is discovered.
Provide Adequate

Insurance

R.C. § 2305.09

Tort of Bad Faith Four years from the alleged act of bad faith.
R.C. § 2305.09

Torts, Rights not Four years after the cause thereof accrued.
Otherwise Enumeratec
R.C. § 2305.09

47



Claim Type/Section Statute Period

Appeals Unless otherwise provided by law, 30 days after the entry o
R.C.8§ 2305.10 judgment or appealable order, whichever comes last. In a
case, 30 days after service of notice of judgment and its entr

Statutorily Created A liability created by statute, other than forfeiture or pen
Actions must be brought within six years of the date the claim arose.
R.C. § 236.07

Breachof Contracts Si x years from the date pl a
Not in Writing
R.C. § 2305.07

Breach of Catracts in  Fifteen years from the date of the breach, unless thereisa s
Writing provision in the contract allowing for a shorter period.
R.C. § 2305.07

Mi nor 6 s- CI| The limitation period foranyni nor 6s c¢l ai m d
Claims of Incompetent the minor reaches age 18. If a plaintiff is incompetent
Persons injured, the limitation period does not begin until plaintiff
R.C. 8§ 2305.16 found competent.
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IX. KENTUCKY STATUTES OF LIMITATIONS

Claim Type/Sectbn

Statute Period

Assault and Battery
K.R.S. § 413.140

Bodily Injury Claims
Other than from
Automobile Accidents
K.R.S. §413.140

Loss of Consortium
K.R.S. § 413.140

Medical Malpractice
K.R.S. §413.140

Malicious Prosecution
K.R.S. § 413.140

Libel, Defamation, or
Slander
K.R.S. §413.140

Wrongful Death
K.R.S. § 413.180

Product Liability
K.R.S. § 413.140

One year from the date of assault and battery.

One year from the date of injury. This statute appliesmjtoies
caused by acts of negligence as well as those cause
intentional acts. This statute does not apply to bodily inj
stemming from automobile accidents.

One year from the date of the incident.

One year from the time the injury is first discovered or in
exercise of reasonable care should have been discovered
action must still be commenced within five years from the ¢
the alleged act of negligence occurred.

One year from the date of the incident.

One year from the date of the incident.

If a person dies before the expiration of thel@pple statute o
limitations, the action may still be brought by their persd
representative so long as it is commenced within one year ¢
appointment of the representative.

One year from the date of the blydnjury.
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Claim Type/Section

Statute Period

Bodily Injuries from
Automobile Accident
K.R.S. 8§ 304.30230

Damage to Personal
Property
K.R.S. § 413.125

Two years from the date of the accident or two years fro
date of the last néault payment. Survivors and beneficiaries
decedent havevo years to make a claim for wrongful death.

Two years from the date of injury or damage.

Claim Type/Section

Statute Period

Product Liability
K.R.S. 8355.2725

Four years from whenhé breach occurs, regardless of
aggrieved partyds |l ack of
under a theory of breach of warranty.
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Claim Type/Section Statute Period

Breach of Contracts  Five years from the date the contract was breached.
Not in Writing
K.R.S. § 2305.10

Trespass on Real or  Five years from the date of injury or damage.
Personal Property
K.R.S. § 413.120

Fraud Five years from the date the fraud was discovered, but pef
K.R.S. 8§413.120 § 413.130 no more than ten years after the date the frau
perpetuated.

Intentional Infliction of Five years from the date of the incident.
Emotional Distress
K.R.S. §413.120

Bodily Injury Claims ~ This cause of action accrues at the time of original occupan
Against the Builder of the home, or occupancy after the improvements in question
a Home or a Person  made.

Making Improvements

to a Home

K.R.S. § 413.120

Statutory Claims This applies to all claims for liabilithased upon a statute wh
K.R.S. §413.120 no statute of limitations is provided by statute.

Bad Faith Five years from the alleged act of bad faith.
K.R.S. § 413.120(7)

51



Claim Type/Section Statute Period

Breach of Written Fifteen yeargrom the date of the breach.
Contracts
K.R.S. § 413.090

Claims of Minors and The statute of limitations does not begin to run until the m
Incompetents reaches the age of majority or the incompetent plaintiff becq
K.R.S. §413.170 competent.
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X. INDIANA STATUTES OF LIMITATIONS

Claim Type/Section Statute Period

Employment Except those based upon a written contract, within two yea
I.C. § 3411-2-1 the date of the act or omission complained of.

Medical Malpractice ~ Within two years from the date of the act, omission or neglec
l.C. § 3411-2-3 complained of.

Personal Injury, Injury Within two years after the cause of action arises.
to Character and Injury

to Property

I.C. 8§ 3411-2-4(2)

Product Liability Within two years after the cause of action accrues; or not

I.C. 8§ 3420-3-1(b) than ten years after the delivery of the product to the initial
or consumer. However, if the cause of action accrues at
eight years but less than ten years after that initial deliver
action may be commenced at any time within two years afte
cause of action accrues.

Wrongful Death Within two years after the death of the decedent.
l.C. § 3423-1-1
Bad Faith Two years from alleged act of bad faith.

.C. § 3411-2-4(2)
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XI. MICHIG AN STATUTES OF LIMIT ATIONS

Claim Type/Section Statute Period

Libel, Defamation, or ~ One year for an action charging libel or slander.
Slander
M.C.L.A. § 600.5805(9)

Disability of Infancy or If the person entitled to bring an action is under eighteen ye
Insanity at Accrual of age or not mentally competent at the time the claim accrue
Claim person shall have one year after the disability is rem
M.C.L.A. § 600.581 through death or otherwise, to make the entry or bring¢tien.

Actions for Personal or An action for recovery of personal protection insurance ben
Property Protection for accidental bodily injury may not be commenced later
Benefits; Notice of one year after the date dfe automobile accident causing
Injury injury unless written notice of injury has been given to
M.C.L.A. § 500.3145 insurer vyithin one year after the accident or unless thg in

has previously made a payment of personal protection insu

benefits for the injury.

An adion for recovery of property protection insurance benef
shall not be commenced later than one year after the accide
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Claim Type/Section Statute Period

Assault, Battery, or Falsit Two years for a personharging assault, battery, or fal
Imprisonment imprisonment.

?ﬂf')C'L'A' § 600.5805(2) Five years for a person charging assault or battery againg
or her spouse or former spouse, an individual with whom
she has a child in common, an individual with whom he or
has had a dating legionship, or a person with whom he or g
resides or formerly resided.

Malicious Prosecution  Two years from the date of the underlying criminal action b¢
M.C.L.A. 8 600.5805(5) terminated in favor of the accused.

Medical Malpradtce Two years for an action charging malpractice, or within
M.C.L.A. § 600.5805(6), months after the plaintiff discovers, or should have discove
8§ 600.5838(a) the existence of the claim, whichever is later. However, ex
as otherwse provided insection 600.585Y) or (8) regarding
minors, the claim shall not be commenced later than six
after the date of the act or omission that is the basis o
claim.

Fraudulent Concealmen' If a personwho is or may be liable for any claim fraudulen
of Claim or Identity of ~ conceals the existence of the claim from the knowledge o
Person Liable, Discoven person entitled to sue on the claim, the action ma
M.C.L.A. 8600.5856 commenced at any time within two years after the person
is enttled to bring the action discovers, or should h
discovered, the existence of the claim, although the ag
would otherwise be barred by the period of limitations.
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Claim Type/Section

Bodily Injuries for Claims
Not Otherwise Sped#d
by Statute

M.C.L.A. § 600.5805(10)

Wrongful Death
M.C.L.A. § 600.5805(10)

Product Liability Claims
M.C.L.A. § 600.5805(13)

Claim Type/Section

Breachof Contract for
Written or Oral Sale
M.C.L.A. § 440.2725

Statute Period

Actions to recover damages for injuries to person or prop
must be brought within three years from the time of accrua

Three years after the time tbfe death for all actions to reco
damages for the death of a person.

Threeyearsfrom when the cause of action accrues. The cj
of action accrues when a plaintiff by exercise of reason
diligence discovers, or should have discovered, that he o
has a possible cause of action. However, in the case
product that has been in use for not less than ten year
plaintiff, in proving aprima faciecase, shall be required to ¢
so without beafit of any presumption.

Statute Period

Fouryears from when the cause of action has accrued. A ¢
of action accrues when the breach occurs, regardless (
agg i eved partyds | ack of
original agreement the parties may reduce the periof
limitation to not less than one year, but may not extend it.
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Claim Type/Section

Damages foBreachof
Contract
M.C.L.A. § 600.5807(8)

Damage to Property by
Engineers, Contractors,
Architects

M.C.L.A. § 600.5839(1)

Death ornjury Arising
from Improvements to
Real Property
M.C.L.A. § 600.5839

Uninsured/
Underinsured Motorist
Coverage

M.C.L.A. § 600.580(8)

Statute Period

Six years for actions to recover damages or sums due for b
of contract starting from the date that the claim accrued.

Six yearsfor actions against architects, professional enging
or contractors arising from improvements to real property.

nao>mMm< X =W

Six years after the time of occupancy of thempleted
improvement, use, or acceptance of the improvement, o
year after the defect is discovered, or should have

discovered, provided the defect constitutes the proximate (
of the injury or damage and is the result of gross negligence
such action shall be maintained for more than ten years afte
time of occupancy of the completed improvement, usq
acceptance of the improvement.

In the absence of a contractual lit@iions provision, suit fo
UM/UIM benefits is governed by the spear statute o
limitations applicable to contract actions, not the thyear
period applicable to claims for injury to person or property.
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Claim Type/Section Statute Period

Forecbsure of No personshall bring or maintain any action or proceeding
Mortgages foreclose a mortgage on real estate unless he commenct
M.C.L.A. 8 600.5803 action or proceeding within fifteen years after the mortg
becomes due or within fifteen ywaafter the last payment ws
made on the mortgage.
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Xll.  SIGNIFICANT OHIO COU RT DECISIONS

A. SUPREME COURT DECISIONS

1. Insurance Coverage Decisions

Safeco Ins. Co. v Whjt&22 Ohio St.3d 562, 208®hio-3718
Interpreee t i on of 0Occurrencebod

13-yearold Casey Hilmer was stabbed by-y&arold Benjamin White. Benjamin, who lived at

home with his parents, was convicted on several criminal counts. The Whites were insured under
four policies, including two Safeco policieshd Hilmers filed suit against Benjamin for battery,

and against his parents for negligent supervision, negligent entrustment and negligent infliction
of emotional distress. The other insurance companies agreed to indemnify the Whites under the
terms of the& policies, and sought to have Safeco pay its share when Safeco refused to defend or
indemnify the Whites. The trial court held, and the appellate court affirmed, that Safeco must
share the costs. Safeco argued that coverage is denied because theesjliggt from an

intentionalact by Benjamin, and is therefore not &
as an naccildoecontendéd ISaatf efttohea pol i cies explici
intentional acts of an insured and the sevditgltlause in both policies does not render the

|l anguage in the exclusionary clauses ambi guc«
The Supreme Court held fAwhen a |iability i
6accident, 6 a negligent act coaothendomnission ofbap an

intentional tort by another person, e.g. negligent hiring or negligent supervision, qualifies as an
occurrence. o0 The Supreme Court al so held pc

expected or intended by aninsuredroe sul t i ng from insureds i nte
preclude coverage for the negligent actions of other insureds under the same policy that are
predicated on the commission of those intent

Walburn v. Dunlap121 Ohio St.3d 373, 2080hio-1221
Appellate ProcedurEinal Orders

Plaintiffs sued defendant Dunlap for negligence and loss of consortium after an automobile
accident involving one of the plaintiffs and Dunlap. As Dunlap was uninsured, plaintiffs also
asserted claims for UM goer age under their own insurance
insurance policies. Plaintiffs requested an order determining the rights and responsibilities of the
parties, and an award of damages. The trial court determined the plaintiffs weeel émtidM
coverage under plaintiffés employerdés insur.
order constituted a Afi nal 250m02(B)&x ¢venkhough tois d e |
decision conflicted with the rulings of other apate courts. On review, the Supreme Court

held an order declaring an insured is enti
cl ai med damages, I's not a Afinal, appeal abl
certification.
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2. UM/UIM Decisions

State Farm Mutual Automobile Ins. Co. v. Gra28090hio-5934
Ability to Contractually Limit UM/UIM Coverage

The insured drivers filed a class action lawsuit against State Farm challenging the enforceability
of nonduplication clauses, whishe r e expressly provided in the
precluded payment under the uninsured/underinsured motorist (UM/UIM) coverage for medical
expenses that were paid or payable under the medical payment (Med Pay) coverage in the sam
policies

The Supreme Court answered in the affirmative, holding under Ohidc8RB%37.18, as amended

by S. B. 97, the | anguage dAincluding but no
preclude payment pursuant to UM/UIM coverage for medical experetesathe previously been

paid under the Med Pay portion of the same policy. More generally, the plain language of the
amended statute displays an express legislative intent to grant insurance providers the privilege
of including terms and conditions in th@bolicies that limit or exclude UM/UIM coverage.

3. Employment Decisions

Nat 61 Union Fire | ns. ,C22 OhicoSt.3dB94,t12008hm-8601g h, PA
Professiondllegligence; Vicarious Liability

National Union lost a suit against Nationwide afits attorney, Richard Wuerth, from the law
firm of Lane, Alton, fell ill and became incapacitated in the midst of the lawsuit. Following the
loss, National Union filed a malpractice suit against Wuerth and Lane, Alton. Wuerth was
removed from the case @uo the passing of the statute of limitations, but National Union
pursued a claim against Lane, Alton for vicarious liability. The Supreme Court held that a law
firm cannot be directly liable for legal malpractice because it is the businessuentégwhich
attorneys practice law, not an entilyoughwhich attorneys practice law. Ultimately, a law firm
does not engage in the practice of law, it is the attorneys who engage in the practice of law. In
addition, the Supreme Court held a law firm cannovibariously liable for legal malpractice
when no individual attorneys are liable. The only time a law firm can be vicariously liable for
legal malpractice is "when one or more of its principals or associates are liable for legal
malpractice."

Schelling vHumphrey; Community Hospital of Williams Cour2030hio-4175
Negligent Credentialing; Medical Malpractice

The plaintiff sued a doctor for medical malpractice and the hospital for negtigetentialing
following surgeries that were performed on th@ plnt i f ffo 8o fpperedve -a ne
credentialing claim, a plaintiff injured by the negligence of a staff doctor must show that but for
the lack of care in the selection or retention of the doctor, the doctor would not have been
granted staff privilegeeae nd t he pl aintiff would not have
bankruptcy, and the suit against him was dismissed. The hospital then claimed the case agains
them must also be dismissed because the doctor was not a party to the action and therawa

prior finding that the doctor was negligent in treatingplantiff.
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The Supreme Court acknowl edged the plainti
through no fault of her own. The Court stated that usually a plaintiff must either ndalctoa
party to the case against the hospital, or
medi cal mal practice and that the mal practi c:
to the unusual circumstances of this case, thertCoeld the plaintiff could pursue her

A n e g l-credestialing claim against the hospital by first proving [the doctor] was negligent
and that his negligence was the proxi mate c:

4, Premises Liability Decisions

Lang v. Holly HillMotel, Inc, 122 Ohio St.3d 12@0090hio-2495
Premises Liability; Open and Obvious Doctrine; Building Code Violations

A 78-yearold man and his wife rented a room at the Holly Hill Motel. To get to their room, the
couple had to climb two steps that didt have handrails. The man attempted to climb the steps
with his wifeds assistance, and as he tried
He died three months later and his wife, as executor of his estate, brought suit agaigelthe m

for negligence. Under the Building Code, the first step was 3.5 inches higher than permissible
and the second step was 2.375 inches higher than permissible. The motel argued that even if the
step violated the Building Code, it was an open and obwondition sat did not owe a duty of

care.

The Supreme Court stated the oo bvi ous doctrine camersee av
finding of €@€bgmbgesace. 0 S({998),2a®hjp &ts3d 538, the Golrt
Adecl i ned tgencepex sewradministatydr ul e vi ol ati ons. O
Code is an administrative rule, it does not creagersefinding, so the opemandobvious
defense can be used. Accordingly, the Supreme Court agreed, holding that in a premiges liabil
action, the opelando bvi ous doctrine applies even fwhe
violates the Ohio Basic Building Code. 0

Torchik v. Boycgl21 Ohio St.3d 440, 20009hio-1248
Torts; Premises Liability; Firemands Rul e

Plaintiff, a deputy sériff, was injured walking down a set of deck steps when responding to a
home burglar alarm. Plaintiff sued the homeowner and contractor who built the deck; and both

defendants filed motions for summary )\jthed gme
firemands rul e. The firemands rule relieve
of ficers and firefighters in most cases.

summary judgment, and the appellate court affirmed thagmedt. On review, the Ohio
Supreme Court held the firemands rule does
that causes injury to a police officer or firefighter acting within the scope of their official duties.
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5. Governmental Immunity

Doe v.Marlington Local School District Bd. of Educatiat?22 Ohio St.3d 12, 2009hio-1360
Political Subdivision Immunity; Negligent Operation of a Motor Vehicle

The courtappointed custodians of a minor sued the defendants after another child on a school
bus exually molested the minor. ThBoard of Education raised the defense of political
subdivision immunity under Ohio Revised Code Chapter 2744 and moved for summary
judgment. After the trial court denied the motion and the appellate court reversed, the Ohi

Supreme Court affirmed the appellate 8gourt
2744.02(B)(1)6s exception to political subd
Aithe negligent operation of aogl mbitotrr iveethd sc
negligent supervision of childrends conduct

word foper at2704ndd. 0i2n( BR.(A.)) Ao encompass only
functioning of the motor vehicle seélf as opposed to directing the occupants within the

[ vehicle]. o0 Thus, the school district could
i mmunity. Judge Pfeifer wrote a dissent sta
274402 B) (1) should include driving and dAother
vehicle. o

Moore v. Lorain Metro. Hous. AuthHl21 Ohio St.3d 455, 2000hio-1250
Political Subdivision Immunity; Housing Authority

Plaintiffs sued defendants forehwrongful deaths of two children in a fire in an apartment
owned by defendant Lorain Metropolitan Housing Authority (LMHA). LMHA moved for
summary judgment on the grounds it was a political subdivision entitled to sovereign immunity

under R.C. Chapter 274 . The trial court gCoarhdf Appeals MHA
reversed the trial courtdés decision. On r e
operation of a metropolitan housing aut hor
metrom | i t an housing authority is a Apolitical

immunity. The Supreme Court remanded the case to the trial court to determine if one of the
exceptions to sovereign immunity applied.

Sullivan v. Anderson Towrigh 122 Ohio St.3d 83, 2060hio-1971
Appeals; Jurisdiction; Government Immunity

Plaintiff filed suit against Anderson Township and other defendants allegingishptdperty

was damaged by theoTwn s h i pwidening prgedt. Anderson Township answetsd
assertingoolitical subdivision immunity, and then moved for a judgment on the pleadifge

trial court grantedthe@wns hi pés motion in part, and deni
appealed to the First District Court of Appeals. The MBistrict held that it lacked jurisdiction

to hear the appeal. RG.2744. 02 states fdAan order that d
employee of a political subdivision the benefit of an alleged immunity from liability as provided

in this chapterormy ot her provision of the | aw is a f
considered final and appealable when a trial court disposes of less than all the claims against all
the parties, Civ. R. 54(B) ordinarily requires the trial courtto incuded et er mi nat i on
is no just reason for delay. o Since there
that it did not have jurisdiction to hear the appeal.
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